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UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

_______________________________________ 
In re:  )  CHAPTER 11 
  ) Jointly Administered 
MED DIVERSIFIED, INC., et al., )  
  ) Case No: 02-88564 
 Debtors. )  02-88568 
  )  02-88570 
  )  02-88572 
  )  02-88573 
CHARTWELL LITIGATION TRUST and  ) 
GREGORY L. SEGALL AS TRUSTEE ) Adv. P. No. 04-08680 
OF CHARTWELL LITIGATION TRUST, ) 
  ) 
 Plaintiffs, ) 
  ) 
 v. ) 
ADDUS HEALTHCARE, INC., an Illinois ) Defendants’ Response To The 
Corporation; W. ANDREW WRIGHT, an ) Motion In Limine Of Plaintiffs 
Illinois Individual; MARK S. HEANEY  ) Gregory L. Segall, Trustee Of 
an Indiana Individual; COURTNEY E. ) Chartwell Litigation Trust, And 
PANZER, an Illinois Individual; and  ) Chartwell Litigation Trust To 
JAMES A. WRIGHT, an Illinois Individual, ) Exclude Testimony Of Expert  
  ) Scott P. Peltz 
 Defendants. ) 
  ) 
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DEFENDANTS’ RESPONSE TO THE MOTION IN LIMINE  
OF PLAINTIFFS, GREGORY L. SEGALL, TRUSTEE OF  

CHARTWELL LITIGATION TRUST, AND CHARTWELL LITIGATION TRUST  
TO EXCLUDE TESTIMONY OF EXPERT SCOTT P. PELTZ 

Defendants Addus Healthcare, Inc., W. Andrew Wright, Mark S. Heaney, 

Courtney E. Panzer, and James A. Wright (collectively “Addus”), by and through their attorneys, 

respectfully submit this response to Plaintiffs’ motion in limine (the “Motion”) to exclude 

testimony of expert Scott P. Peltz (“Peltz”).   

INTRODUCTION 

The expert testimony of Peltz should be admitted because it meets the standards 

of Federal Rule of Evidence 702, in that it will assist the finder of fact to understand the evidence 

and determine a factual issue.  The central issue in this case is the fair value of an option 

payment made by Med to Addus.  The option was for extension of the closing date for the 

purchase of all the issued and outstanding shares of Addus’ stock.  This issue is one where the 

finder of fact can be assisted by an expert.  Peltz has more than twenty-four (24) years 

experience in public accounting, which includes auditing, tax and financial consulting.  See 

Expert Report of Scott P. Peltz, July 18, 2005 (the “Report”) at Appendix A.  Peltz draws upon 

his long experience to provide an opinion regarding the value of the option paid by Med to 

Addus. 

Plaintiffs’ Motion is nothing more than an argument regarding the weight it 

contends should be given to Peltz’s opinion as compared with the opinion of Plaintiffs’ experts.  

Plaintiffs’ theme throughout the Motion is essentially that their experts’ opinions are better than 

Peltz’s opinion.  Plaintiffs, however, are forced to concede that, while they disagree with the data 

that Peltz used to make his calculations, the methodology employed by Peltz is the correct 

methodology for valuing an option.  Although Peltz has stated his reasons for using the data he 
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used, Plaintiffs argue that his testimony should be excluded essentially because they feel their 

method is better.  This is a question of what weight should be given to a particular expert report 

and is not the proper basis to exclude an expert’s testimony.  Rather, the question of weight is 

one for the finder of fact to determine once all the evidence has been presented.   

DISCUSSION 

I. Legal Standard Under Federal Rule Of Evidence 702. 

Peltz’s testimony meets the standard for admissibility and should not be excluded.  

Federal Rule of Evidence 702 states that: 

If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in 
issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify thereto in the form 
of an opinion or otherwise, if (1) the testimony is based upon 
sufficient facts or data, (2) the testimony is the product of reliable 
principles and methods, and (3) the witness has applied the 
principles and methods reliably to the facts of the case. 

Fed. R. Evid. 702.  The purpose of Federal Rule of Evidence 702 is a gatekeeping function that is 

to be applied flexibly to account for various types of expert testimony.  The Supreme Court made 

this clear in its opinion in Kumho Tire, which states: 

[w]e also conclude that a trial court may consider one or more of 
the more specific factors that Daubert mentioned when doing so 
will help determine that testimony’s reliability.  But, as the Court 
stated in Daubert, the test of reliability is ‘flexible,’ and Daubert’s 
list of specific factors neither necessarily nor exclusively applies to 
all experts in every case.  Rather, the law grants a district court the 
same broad latitude when it decides how to determine reliability as 
it enjoys in respect to its ultimate reliability determination. 

Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 141-42, 119 S. Ct. 1167, 1171 (1999) (citing 

Daubert v. Merrell Dow Pharm., 509 U.S. 579, 113 S. Ct. 2786 (1993).  In this case, Peltz’s 

testimony meets the standard for admissibility and should not be excluded. 
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II. Peltz Is Qualified To Offer An Opinion As To The Value Of The Option. 

At issue in this case is the fair value of the option payment made by Med to 

Addus in exchange for an option to purchase the issued and outstanding share of Addus.  The 

finder of fact will be assisted in this determination by an expert who can offer an opinion as to 

the value of the option.  Peltz is qualified to issue such an opinion.  He has more than 24 years of 

experience in public accounting, auditing, tax and financial consulting.  He is the Managing 

Director in the Litigation Services Group and chairs the National Corporate Recovery Practice 

for American Express Tax & Business Services.  See Report at Appendix A.  Peltz has served a 

both a consulting and testifying expert in fraudulent transfer, fraud, contract disputes, valuation 

and contested confirmation for both federal and state cases.  Id.  He has also been a frequent 

speaker and conference chairman for organizations including the American Bankruptcy Institute, 

Association of Insolvency Accountants, Turnaround Management Association, Renaissance 

Conference Management, Law Education Institute, Fulcrum Information Services and others.  Id.  

His publication credits include serving as a contributing editor of the American Bankruptcy 

Institute’s monthly journal and principal author of the National Survey of Compensation in 

Bankruptcy Cases.  Id.  His long experience in the industry makes Peltz qualified to issue the 

opinions as set forth in his report. 

Plaintiffs attempt to undermine his qualification by giving a list of specific 

certifications that Peltz does not possess.  See Motion at p. 4.  However, an expert is not required 

to have any specific certifications before he is permitted to offer an expert opinion.  An expert, 

such as Peltz, is permitted to rely upon his professional experience and training to support his 

opinion.  In this case, Peltz’s knowledge, skill, experience, training, and education is more than 

sufficient to qualify him as an expert to offer an opinion in this case.  That his opinions have 
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been accepted previously by federal bankruptcy courts further supports his qualifications to 

testify in this regard. 

III. Peltz’s Methodology For Calculating The Value Of The Option Given To Med By 
Addus Is Correct. 

Peltz uses the commonly accepted Black-Scholes-Merton method to calculate the 

value of the option given to Med by Addus to purchase all the issued and outstanding shares of 

Addus.  See Report at p. 7.  Plaintiffs concede, in their Motion, that Peltz’s methodology is 

correct.  See Motion at p. 11 (stating that “the methodology  that Peltz employs, the Black-

Scholes methodology, is an appropriate one for valuing an option.”).  See also Mathias v. Jacobs, 

238 F. Supp. 2d 556, 574 n.12 (S.D.N.Y. 2002).  In fact, plaintiffs’ own experts rely on the exact 

same methodology to value the option.  Clearly, the parties agree that the methodology used by 

Peltz to calculate the value of the option was correct.   

Because they agree with the methodology used by Peltz, Plaintiffs are left with 

only two arguments that Peltz’s opinion should be excluded.  First, they argue that Peltz did not 

perform a valuation of Addus, and therefore, his calculations under the Black-Scholes-Merton 

method are unreliable.  Second, they argue that Peltz did not perform a calculation of the price to 

be paid by Med to Addus and thus, his calculations are also unreliable.  Neither of these 

arguments are correct, nor are they reason to exclude Peltz’s testimony.  Moreover, neither goes 

to the central aspect of Peltz’s testimony: value of the option payment itself. 

A. Peltz’s Determination Of The Value Of Addus. 

Plaintiffs mischaracterize Peltz’s testimony regarding the valuation of Addus.  In 

their Motion, Plaintiffs try to paint a picture that Peltz did not make any determination as to the 

valuation of Addus.  In fact, Peltz did determine the value of the company.  The method used by 

Peltz to determine the value of Addus was to look first at the Stock Purchase Agreement as an 
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arms-length transaction between two sophisticated market participants.  See Report at p. 8; Peltz 

Dep. 65:7-24, Aug. 11, 2005.  Additionally, Peltz conducted an independent valuation of Addus’ 

equity as of February 14, 2002 to determine whether or not the agreed upon purchase price was 

supported and rationale.  To do so, Peltz conducted a review of key Addus financial documents.  

See Peltz Dep. at 65:7 – 67:5.  Peltz also performed a guideline company analysis by compiling 

pricing multiples from similar publicly traded companies.  (Report at pp. 10-11 and Appendix 

C1).  Peltz also relied upon a guideline transactional approach by examining recent transactions 

with similar operations and return prospects as Addus.  (Report at p. 12 and Appendix C2).  

Peltz’s analysis confirmed that the agreed-upon purchase price in the SPA was reasonable and 

not materially over-stated.  (Report at p. 12).   

The caselaw regarding reasonably equivalent value supports Peltz’s method of 

valuation.  The courts have held that an “important factor in assessing reasonably equivalent 

value is whether the sale was ‘an arm’s length transaction between a willing buyer and a willing 

seller.’”  In re Churchill Mortg. Inv. Corp., 256 B.R. 664, 678-79 (Bankr. S.D.N.Y. 2000) 

(quoting Barber v. Golden Seed Co., Inc., 129 F.3d 382, 387 (7th Cir. 1997) (citation omitted); 

see also.  Am. Tissue, Inc. v. Donaldson, Lufkin & Jenrette Sec. Corp., 351 F. Supp. 2d 79, 

106 (S.D.N.Y. 2004) (noting that among the factors for determining whether reasonably 

equivalent value has been given is “‘whether the sale was an arm’s length transaction between a 

willing buyer and a willing seller.’”) (quoting Barber, 129 F.3d at 387); MFS/Sun Life Trust-

High Yield Series v. Van Dusen Air. Serv. Co., 910 F. Supp. 913, 939 (S.D.N.Y. 1995) (“Where a 

transaction is consummated after arms-length negotiations, and particularly where other potential 

purchasers expressed interest in buying the company on similar terms, the sale price is a good 

indicator of the value of the target’s assets.”) (citing Credit Managers Ass’n of So. Cal. v. Fed. 
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Co., 629 F. Supp. 175, 181 (C.D. Cal. 1986). Peltz determined that the Stock Purchase 

Agreement represented an arms-length transaction between Med and Addus, and the sales price 

in the Stock Purchase Agreement is a primary indicator of the value of Addus.  He then 

confirmed the sales price through independent analysis. 

Not only is Peltz’s methodology well-reasoned and supported by the caselaw, 

Peltz’s methodology reveals the flaws in the methodology of Plaintiffs’ experts.  As opposed to 

picking only certain items that supported his position, as Plaintiffs’ experts have done, Peltz 

looked at all of the extensive due diligence conducted by the parties and their agents during the 

course of the negotiations.  Peltz did not use a 20/20 hindsight method to determine the value of 

the company, rather, he based his initial determination of value on the correspondence 

exchanged among the parties, the financial due diligence and the language of the agreements 

themselves entered by the parties.1  See Report at p. 8. 

Plaintiffs’ objection to this method is simply a preference for the method 

employed by their expert: a post hoc examination based on events and financial documents 

which occurred long after the SPA agreement was reached between the parties following a 

period of extensive due diligence.  This is not a basis to exclude the testimony of an expert.  If 

Plaintiffs feel their methods are better, they are free to put on evidence at trial to that effect and 

to cross examine Peltz.  Once all the evidence is presented, the finder of fact can make a 

determination as to the weight to give the testimony. 

                                                 
1 In fact, it is more appropriate when determining reasonably equivalent value to base the analysis 

on the circumstances at the time of the transaction rather than to conduct an analysis using the benefit of 20/20 
hindsight.  In ascertaining whether reasonably equivalent value was given, a court must examine the transaction at 
the time of the transfer.  In re Chomakos, 69 F.3d 769, 771 (6th Cir. 1995), cert. denied sub nom. Allard v. Hilton, 
517 U.S. 1168, 116 S. Ct. 1568 (1996).  “Courts will not look with hindsight at a transaction because such an 
approach could transform fraudulent conveyance law into an insurance policy for creditors.”  In re Joy Tech. Corp., 
286 B.R. 54, 75 (Bankr. N.D. Ill. 2002).  The trustee bears the burden of demonstrating that Med did not receive 
reasonably equivalent value under § 548.  Barber v. Golden Seed Co., Inc., 129 F.3d 382, 387 (7th Cir. 1997).   
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B. Peltz’s Determination Of The Price To Be Paid By Med. 

Plaintiffs second argument, that because Peltz did not perform a calculation of the 

price to be paid by Med to Addus thus his calculations are unreliable is equally unfounded.  In 

his report, Peltz, relying upon the terms of the Stock Purchase Agreement, the Modification and 

the First Amendment, clearly sets out the purchase price Med agreed to pay.  See Report at 

Exhibit A.  In his deposition, Peltz further made clear that his calculation of the purchase price 

was based upon the equity value of the transaction.2  Peltz Dep. 56:7-12. 

If Plaintiffs believe that Peltz failed to consider something important to the 

purchase price, they are free to cross examine him about it at trial.  Again, simply because 

Plaintiffs disagree with the calculations made by Peltz is not reason to exclude his testimony.   

IV. Counsel’s Demonstrative Exhibits Should Be Stricken. 

Finally, in an affidavit of counsel accompanying Plaintiffs’ Motion, Plaintiffs 

include five pages as part of Exhibit D3 regarding alleged calculations of Addus financial 

information.  At Mr. Peltz’s deposition, Plaintiffs’ counsel stipulated that he was personally and 

solely responsible for calculation of these alleged pro-formas.  Peltz Dep. 113:12-15  As such, 

these exhibits are at best demonstrative evidence and incompetent to serve as a basis for 

excluding Mr. Peltz’s testimony.  As such, they should be stricken. 

CONCLUSION 

For all the reasons stated above, this Court should deny Plaintiffs’ Motion to 

Exclude the Testimony of Scott P. Peltz. 

                                                 
2 Plaintiffs’ expert, on the other hand, does not use the equity value of the transaction, but rather 

an inappropriate and incomplete calculation of the enterprise value. 
3 The pages include a graph titled “Valuation,” a page titled “Fourteen Months Ended 

12/31/1998,” a page titled “Valuation For Year 1999,” a page titled “Valuation For Year 2000,” and a page titled 
“Base Case Worksheet – 2001.” 
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Dated: August 22, 2005    Respectfully submitted 
 
       FOLEY & LARDNER, LLP 
       Chicago, Illinois 
 
       By:  /s/   Jill L. Murch   
       Robert A. Scher (RS 2910) 

FOLEY & LARDNER, LLP 
90 Park Avenue 
New York, NY  10016 
(212) 682-7474 
 

       - and – 
 

Scott E. Early (pro hac vice) 
Jill L. Murch (pro hac vice) 
Ellen M. Wheeler (pro hac vice) 
Christopher J. Werner (pro hac vice) 
FOLEY & LARDNER LLP 
321 N. Clark Street, Suite 2800 
Chicago, IL 60610 
(312) 832-4500 
 
Counsel for Defendants Addus Healthcare, 
Inc., W. Andrew Wright, Mark S. Heaney, 
Courtney E. Panzer and James A. Wright 


